



MOSTEN’S MEDIATION CONFIDENTIALITY GUIDE
California  Evidence Code Sections 1115-1126

Uniform Mediation Act

Mediation Contract signed by the parties

California Cases:

Practical Steps to Maintain Confidentiality 
a. Prepare Settlement Agreement with Standard Boilerplate Clauses in Advance 
b. Create and sign a written mediation contract
c. Standard Provisions in Settlement Agreements and Judgments
1. Mutual releases of liability ; Resolution of all claims 

2. Judgment, or other court order (may be held and not filed except to enforce) 

3. Agreement that settlement is binding and enforceable in court

4. Confidentiality clauses and protective orders re parties,  third parties, industry, and public
5. Dispute resolution clauses, i.e., notice of problem, meet and confer, mediation, etc

Practice Tips for Mediation Confidentiality

	1. Advise clients about the strict confidentiality protections in mediation

2. Advise clients that the mediator’s role is to facilitate settlement and that the mediator cannot later be a witness in court;

3. Advise clients that they cannot rely on deals made or later use communication between spouses outside the presence of the mediator if they are not written up nor if counsel of record do not sign off

4. Make sure mediator follows the Foxgate mandate in mediation contract and conduct in keeping all communication and writings confidential

5. Attempt to negotiate a mediated case management regarding negotiations of ultimate settlement terms, and resolution of discovery, law and motion, and other contested pre-trial issues.

6. Advise clients that evidence existing before a mediation will not be immunized if used in a mediation—good or bad!!

7. Be prepared to guide your client and even participate in sessions as a non-adversarial resource and coach in order to improve the quality of the agreements reached so difficult challenges to confidentiality or to set aside mediation settlements will not be necessary.

8. Mediator should never be requested nor should offer testimony in any form (written or oral) about the mediation. Lawyers or parties may still testify on about the conduct during a mediation as long as mediation communications are excluded
9. Be prepared for the bumps of mediation. It is not a bed of roses. Clients often get remorse and file claims—especially since the mediator currently has quasi-judicial immunity per Howard v Drapkin 222 CA3rd 843 (1990). In many ways there is more pressure on counsel that in litigation in which the judicial officer makes the decisions

10. Parties should understand that there is no binding deal unless both parties (and counsel of record) sign a written agreement. To be enforceable, the magic words of CCP 664.6 should be included. Mediator may be appointed as arbitrator or private judge to interpret and render decisions to interpret a Memorandum of Understanding (MOU) that precedes a Judgment, Court Order or full Settlement Agreement. If there are essential issues to be worked out after a basic agreement in principle has been reached, take the time to resolve those issue on the day of the mediation or schedule a  return session. Do not represent to court that a matter is resolved in mediation unless all essential drafting terms have been worked out.

11. Clients should be advised not to initial or sign any document unless it is reviewed by counsel and that the client knows such document may be admissible in court as a binding agreement.

12. Clients should be advised prior to mediation that attorney negligence during a mediation may be inadmissible in subsequent malpractice or fee dispute even if such conversations are not in the presence of a mediator. Attorneys should advise and represent clients during a mediation without any expectation of confidentiality in any later conflict with a client.






MCLE TEST FOR MEDIATION CONFIDENTIALITY

1. A mediator's assistant  could be compelled to testify about facts and admissions discussed with an attorney before the mediation starts

 TRUE       (
 FALSE
  (
2. Opinions expressed by the mediator in a California family law mediation may be discoverable by the IRS

TRUE   (
 FALSE   (
3. Protections for confidentiality of mediation communications in respect to statements by the press must be the subject of a separate written agreement signed by the parties.

TRUE     (
 FALSE   (
4. Communications between the mediator and one party are always confidential from the other party

TRUE   (
 FALSE   (
5. Summary letters prepared by a mediator after a joint mediation session with the parties are inadmissible in subsequent court proceedings

TRUE   (
 FALSE   (
6. If both parties agree, a mediator can be compelled to testify in court about communications during a mediation session.

TRUE   (
 FALSE  (
7. Family law courts have the right to promulgate rules to permit court mediators to make recommendations to the court based on communications of the parties in court required mediation

TRUE   (
 FALSE   (
8. A lawyer's advice to a client during a mediation in the presence of the mediator is inadmissible in a subsequent malpractice action between client and lawyer

TRUE   (
 FALSE   (
9. While signing a mediation agreement before commencing mediation is good practice, communications during a mediation by parties, counsel, third parties, and the mediator are presumed confidential and inadmissible in California civil proceedings without a written mediation agreement

TRUE   (
 FALSE   (
10.  An expert's report prepared one year before mediation is inadmissible in a subsequent court proceeding if the expert discusses the report in mediation.

TRUE   (
 FALSE   (
11. If a mediation goes into the night and a party is fatigued when signing a settlement agreement, that party can utilize mediation communication to support an action to set aside the settlement agreement based on duress and lack of capacity 
TRUE   (
 FALSE   (
12. If the parties initial each term of a mediated settlement agreement on page of a yellow pad but do not sign the paper, one party may be able to secure judicial enforcement  of the terms of the agreement over the objection of the other party.

TRUE   (
 FALSE   (
13. If a lawyer fails to make any offer of settlement or respond meaningfully to a reasonable offer of the other side, a mediator may write a report to the court about such conduct provided that the mediator does not disclose the contents of the offer in the report

TRUE   (
 FALSE   (
14. The protocols for confidentiality in caucuses and private meetings with the mediator are negotiable with the mediator and the parties.

TRUE   (
 FALSE   (
15. Discovery and law and motion disputes can be mediated to a negotiated resolution binding on the parties even if the ultimate issues of the case will be resolved by  a judge or jury.

TRUE   (
 FALSE   (
16  While communications in mediation to negotiate a settlement are confidential, once signed, the settlement agreement reached in mediation can be enforced by any party to the dispute and the terms of the agreement disclosed to the public unless otherwise agreed.

TRUE  (
 FALSE  (
17. The advice of a lawyer to a client outside the presence of a mediator on the day of a mediation session is inadmissible in a subsequent fee dispute or malpractice action between client and lawyer.

TRUE   (
 FALSE   (
18. Statements by mediator made during a civil mediation may be used by a prosecutor in a California criminal trial against the defendant who was a party in the civil mediation.

TRUE   (
 FALSE   (
19. A party 's testimony about the bad faith conduct of the opposing party in a mediation may be admissible for sanctions against that party .

TRUE   (
 FALSE   (
20. A mediator who is also a licensed Clinical Psychologist may not report statements of child abuse made by a party during a mediation since the parties signed a mediation confidentiality agreement

TRUE   (
 FALSE (
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