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KEY CALIFORNIA CONFIDENTIALITY CASES

	CASE NAME
	HOLDING
	PRACTICE LESSONS
	

	Foxgate Homeowners’ Assn. v. Bramalea California, Inc. (2001) 26 Cal.4th 1,
	California Supreme Court holds statutory scheme of Evidence Code 1115-1127 controlling and all communications within mediation are confidential. There are no exceptions for “bad faith” conduct or failure to participate in mediation. 
	1. Advise clients about the strict confidentiality protections in mediation and make sure mediator follows Foxgate mandate in mediation contract and conduct.

2. Instead of judicial case management, in order to maintain confidentiality, maintain control and reduce fees, attempt to negotiate a mediated case management regarding negotiations of ultimate settlement terms, and resolution of discovery, law and motion, and other contested pre-trial issues. 
	

	Eisendrath v Sup. Ct
(2003)109 Cal. App. 4th 351 

	In a family law matter, court barred communications of parties outside the presence of the mediator while mediation was ongoing and barred testimony of the mediator. 
	1. Advise clients that the mediator’s role is to facilitate settlement and that the mediator cannot later be a witness in court;

2. Advise clients that they cannot rely on deals made or later use communication between spouses outside the presence of the mediator if they are not written up nor if counsel of record do not sign off;
	

	Rojas v. Superior Court (2007) 33 Cal. 4th 407
	Any document prepared for mediation is confidential, protected from discovery, and inadmissible. However, facts in these documents that are otherwise subject to discovery or admissible remain discoverable and admissible
	1. Advise clients that evidence existing before a mediation will not be immunized if used in a mediation—good or bad!!

2. To stimulate settlement discussion, reduce fees and keep expert testimony confidential, utilize the process of Confidential Mini-Evaluations.


	

	Fair v. Bakhtiari (2006) 40 Cal.4th 189
	There are no exceptions to strict mediation confidentiality, even where the result seems unjust.
	Be prepared to guide your client and even participate in sessions as a non-adversarial resource and coach in order to improve the quality of the agreements reached so difficult challenges to confidentiality or to set aside mediation settlements will not be necessary.
	

	Wimsatt v. Superior Court, 152 Cal.App.4th 137.
	Mediation confidentiality protects mediation communication in the context of a legal malpractice action arising from the handling of the underlying settlement process. 
	Mediation is not a bed of roses. Clients often get remorse and file claims—especially since the mediator currently has quasi-judicial immunity per Howard v Drapkin 222 CA3rd 843 (1990). In many ways there is more pressure on counsel that in litigation in which the judicial officer makes the decisions
	

	Simmons v. Ghaderi, (2008) Cal. App. 7/21/2008). 
	California Supreme Court held that mediator’s declaration of a settlement reached in mediation but not reduced to writing after a party withdrew consent should be inadmissible and the Court of Appeal cannot create judicial exception of estoppel to the statutory scheme of  confidentiality. 
	Parties should understand that there is no binding deal unless both parties (and counsel of record) sign a written agreement. To be enforceable, the magic words of CCP 664.6 should be included. Mediator may be appointed as arbitrator or private judge to interpret and render decisions to interpret a Memorandum of Understanding (MOU) that precedes a Judgment or full MSA
	

	Estate of Thottam, (2008)

165 Cal. App. 4th (2008)
	Court of Appeal permits admissibility of a chart initialed by the parties showing how a probate estate would be divided among siblings. California Evidence Code §1123(c) requires neither that the express agreement in writing permitting disclosure be contained in the settlement agreement itself nor that it even be made at or after the time the settlement agreement is entered into. 
	It is impossible to know what a court will do. Who would have imagined that a chart would be considered a completed settlement agreement? Clients should be advised not to initial or sign any document unless it is reviewed by counsel and that the client knows such document may be admissible in court as a binding agreement. 
	

	Cassell v Superior Court

11 DJDAR 658, 1/13/2011
January 13, 2011

	Ruling by California Supreme Court ruling lawyer-client communication during mediation outside of presence of the mediator is inadmissible in malpractice actions or fee disputes due to the policy of complete mediation confidentiality.

	 Cassell suggests that  a lawyer is given immunity for negligent action that takes places during a mediation session or during any activity of the mediation.  
	


Blix Records v Cassidy
10 DJDAR 19106 (12-21-10) (DCA 2  When CCP 664.6 is contained in a mediated settlement agreement and the parties represent to a court that the matter is fully settled, party is estopped from claiming enforceability despite vagueness or absence of essential terms in the agreement.
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